from the surface into the mine.  Neither of the employees

had protective footwear.  They were handling a drill stem

weighing in excess of 100 pounds, and in the" judgment of

the inspector, protective footwear was required.  This occurred

at about 6:30 a.m.  The Inspector did not have an MSHA

I.D. number for Dependable Drilling, and the MSHA office

was not open at,the time*  He discussed the matter with

Respondent's Safety Director, who said that Dependable Drilling

did not have an MSHA I.D-, number, and suggested that the

citation be issued to Respondent.  The citation was issued.

to Respondent.  It was later modified to show the contractor's

I.D. number, but a penalty was assessed against Jim Walter,

On December 2, 1981, Respondent entered into a "Blanket
Contract" with Dependable Drilling Company whereby the latter
agreed to perform work detailed on Purchase Orders issued by
Jim Walter.  On May 31, 1984, such a Purchase Order was
issued to the contractor to drill a hole according to certain
specifications for a fixed price.  The terms of the December 2,
1981 contract were incorporated by reference in the Purchase
Order.  The contract provides that the contractor shall have
"absolute and entire charge, control and supervision of the
work . . . shall hire and discharge all workmen . . . the
contractor agrees to comply . , . with the requirements of
all statutes . . , and rules of all governing bodies'. . . ."
Jim Walter did not exercise any control over Dependable
or its employees except to make sure it was drilling the
hole according to the specifications in the Purchase Order.
The work on the contract began June 26, 1984, and was completed
August 10, 1984,  This was the only work performed by Reliable
at the subject mine.  The drilling was performed at a
point about 150 feet from Jim Walter's safety bffice.
Jim Walters had a rule that hard hats and hard toed shoes
be worn on mine property, and it enforced the rule against
its employees.

The evidence does not establish that Jim Walter contributed
to the existence of the violation, nor that it had control
over the existence of the hazard.  No Jim Walter employees
were exposed to the hazard.  The violation was abated on
the same day the citation was issued when Dependable's
employees obtained and were wearing hard-toed footwear,

ISSUE

Whethe'r the citation was properly issued to Respondent,
the "production-Operator"?

1100unacceptable by the courts
